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OPTOMETRISTS

ASSOCIATION AUSTRALIA

NSW/ACT




MODEL EMPLOYMENT CONTRACT

Professional Employees (Non-Award)

(Suitable from 1 January 2010 for an employee whose employment is in the business of an optometrist or optical dispenser and is NOT regulated by an award e.g. optometrists and optical dispensers)

Disclaimer

This model employment contract is provided for the exclusive use of Optometrist Association Australia NSW/ACT members. It enables the user to construct an appropriate employment contract covering terms and conditions of employment relevant to the employment of professional staff working within an optometrist practice in a retail environment. 

All care has been applied to ensure the terms of the model employment contract when applied correctly will comply with all statutory requirements prescribed under the Fair Work Act 2010. However, no warranty or representation is made by the Association or any party connected with the design and publication of this model employment contract, express or implied, with regard to the quality, completeness or accuracy of the information provided therein. 

The use of the model employment contract is at the users’ sole risk and no liability will be accepted by the Association or any party associated with the design and publication of the model employment contract for any damage, direct, indirect, special or consequential arising directly or indirectly in respect of its use and application.

It is recommended that the user of the model employment contract obtain expert advice on each particular occasion that the document is to be used and prior to finalizing and issuing the contract to employees.

This document is a contract of employment (‘contract”) between the following parties.

Parties 

NAME AND ADDRESS OF EMPLOYER





(“the employer”) 

AND

NAME AND ADDRESS OF EMPLOYEE





(“the employee”)
Period of contract

This contract shall take effect from the date the employee commences employment with the employer i.e. INSERT COMMENCEMENT DATE OF EMPLOYMENT and will expire on the date that the employee’s employment terminates.

1 RELATIONSHIP TO AWARDS, AGREEMENTS AND THE NATIONAL EMPLOYMENT STANDARDS

1.1 Your employment is not regulated by any award but is subject to the National Employment Standards (“the NES”) prescribed in the Fair Work Act 2009. The NES are national minimum standards of employment in respect of: maximum weekly hours of work, annual leave, personal/carer’s leave, parental leave, long service leave, community service leave, public holidays, requests for flexible working arrangements, and notice of termination and redundancy. 

1.2 A Fair Work Information Statement published by Fair Work Australia is enclosed with the contract for your information describing these standards and other matters relevant to your employment conditions.

2 JOB TITLE

Your employment is in the position of JOB TITLE
3 EMPLOYMENT STATUS

Your employment is full-time for an average of 38 hours per week to be worked in accordance with clause 6 ‘Hours of Work’. 

4 PROBATIONARY PERIOD OF EMPLOYMENT

If you are commencing employment with the employer you will be required to serve a probationary period of SIX (6) months beginning the first day of attendance at work. During this period, your employment may be terminated with two week’s prior written notice or, in circumstances where the employer terminates your employment, by a payment in lieu thereof.

5 DUTIES

5.1 The duties and responsibilities of your position are set out in the position description provided to you by the employer. Note that the position description may be varied from time to time in accordance with operational needs. You may be required to undertake such duties and responsibilities from time to time that are also within the limits of your skill, competence and training, including, but not limited to, duties and responsibilities which are incidental to your main tasks and functions.

5.2 During the performance of your duties and responsibilities, you will comply with all reasonable and lawful directions of the employer and in accordance with the employer’s relevant employment policies and procedures.

5.3 You are required to always act in the employer’s best interest and to refrain from acting, or being seen to act in conflict with those interests.  You must use your best endeavours to protect and promote the employer’s reputation and to perform the duties assigned to you from time to time to the best of your abilities and knowledge.  

5.4 The employee does not have authority without the employer’ written approval, to :

(a). bind the employer to any agreement, or vary or terminate any agreement;

(b). speak publically on behalf of the employer;

(c). commit the employer to any liability or course of action; or 

(d). take any action which is otherwise the prerogative of the employer.

6 HOURS OF WORK

6.1 The employee shall devote the whole of the employee's time and attention during the ordinary operational hours of the employer, to the employment duties and shall conform to such hours of work as may from time to time reasonably be required which shall not be less than an average of 38 hours per week.

6.2 The remuneration prescribed in clause 7 is in recognition of all hours of work performed by the employee including any reasonable additional hours of work performed beyond an average of 38 hours per week.

6.3 Whilst employed by the employer, you must not undertake any other appointment, position or work without first obtaining the employer’s written consent.  The employer will not unreasonably withhold consent in respect of some other non-professional position, where there is no conflict with your duties, no impact on your availabilities and no potential conflict of interest or potential for damage to the employer’s reputation.

7 REMUNERATION

7.1 Your salary/hourly rate of pay is set out in Schedule A.

7.2 Non-salary benefits (if applicable) are set out Schedule A. 

7.3 Your salary/hourly rate of pay is inclusive of annual leave loading and incorporates a loading compensating you for any reasonable additional hours worked beyond the ordinary weekly hours. 

7.4 You will be paid weekly by electronic funds transfer into an account specified in writing by the employee

7.5 Superannuation contributions

(a) In addition to the salary referred to in sub-clause 7.1, the employer will contribute 9% of the value of your annual salary (excluding non-salary benefits) towards superannuation (providing your wages are in excess of $450 per month). 

(b) The employer superannuation contribution will be paid monthly into a Superannuation Fund of your choice. If you do not choose a fund the contributions will be paid into the employers default fund NAME OF SUPERANNUATION FUND. .

7.6 Your salary/hourly rate of pay is subject to review each year and may be adjusted where satisfactory performance is achieved in accordance with the employer’s Performance Management Policy. 

7.7 You may be eligible for specific performance payments in accordance with the employer’s policy. If so, the terms of the policy and your eligibility is set out in Schedule A.

8 ALLOWANCES

The employer will reimburse any reasonable expenses incurred by the employee in the course of performing his or her work in accordance with the employer’s policy.

9 ANNUAL LEAVE

9.1 Entitlement

Full-time and part-time employees including fixed-term employees shall be entitled to four weeks annual leave per year at the ordinary rate of pay in accordance with the NES.

9.2 Payment of Annual Leave

Unless otherwise agreed, an employee will be paid for annual leave at the employee's ordinary hourly rate on the regular pay day over the period of that leave.  The ordinary hourly rate will not include any penalties or allowances the employee would ordinarily earn.

9.3 Public Holidays

Annual leave is exclusive of public holidays. Public holidays falling within an employee's annual leave will be added to the employee's accumulated annual leave.

9.4 Scheduling Leave

(a) The specific time of taking annual leave will be determined by agreement and subject to the operational requirements of the business and employee preference.

(b) The employer will not unreasonably refuse to approve an application to take a period of annual leave that has been credited to the employee.

10 PERSONAL AND CARERS LEAVE

10.1 You are entitled to ten days paid leave per year (pro rata for part-time employees) in accordance with the National Employment Standards where:

(e). You are not fit for work due to personal illness or injury, or

(f). You are required to provide care or support to a member of your immediate family or household because that person is:

(i). Ill or injured, or

(ii). An unexpected emergency affects that person.

10.2 You are also entitled to two days unpaid leave to provide care and support for an immediate family member on each occasion the family member is ill, injured or suffers an unexpected emergency in which your care and support is required. Note that unpaid leave may only be taken where paid leave has been exhausted.

10.3 If you are absent for a reason provided in sub-clause 10.1 or 10.2, you are required to notify your immediate supervisor as early as possible on the day you are absent including the reason for your absence, and your estimated return date or time.

10.4 If you are absent for two or more consecutive days you must produce a medical certificate from a registered health practitioner, or if it is not reasonable to do so, a statutory declaration made by you, in order to qualify for the payment of the period of leave.

10.5 Paid personal/carer’s leave that has accrued but not been used will accumulate from year to year.

11 COMPASSIONATE LEAVE 

11.1 The employee is entitled to a period of two days of paid compassionate leave in accordance with the NES, on each occasion when a member of the employee’s immediate family or a member of the employee’s household:

(a). Contracts or develops a personal illness that poses a serious threat to his or her life; or

(b). Sustains a personal injury that poses a serious threat to his or her life; or

(c). Dies.

12 LONG SERVICE LEAVE

Long service leave is prescribed in the NES. You will be entitled to long service leave in accordance with the relevant legislation regulating long service leave in the place that you are employed i.e. either the New South Wales Long Service Leave Act 1955 or ACT Long Service Leave Act 1976.

13 PUBLIC HOLIDAYS

13.1 The employee shall be entitled to holidays on the following days without deduction of pay: 

(a) New Years Day, Australia Day, Good Friday, Easter Monday, ANZAC Day, Queens Birthday, Labour Day, Christmas Day and Boxing Day; 

(b) Any other day declared by or under a law of Choose an item. observed generally within Choose an item. as a public holiday other than those days prescribed below in substitution.

13.2 When Christmas Day falls on a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 27 December. 

13.3 When Boxing Day is a Saturday or a Sunday, a holiday in lieu thereof shall be observed on 28 December. 

13.4 When New Year's Day or Australia Day is a Saturday or Sunday, a holiday in lieu thereof shall be observed on the next Monday. 

14 PARENTAL LEAVE

You are entitled to 52 weeks unpaid leave in accordance with the NES.

15 REDUNDANCY

You may be entitled to redundancy pay in accordance with the NES if your employment is terminated because the employer no longer requires the job that you are employed in to be performed by anyone and this is not due to the customary turnover of labour.

16 TERMINATION OF EMPLOYMENT

16.1 The employer may terminate your employment by providing notice as follows:

	Period of continuous service
	Period of notice

	Less than 1 year
	1 week

	1 year but less than 3 years
	2 weeks

	3 years but less than 5 years
	3 weeks

	5 years and over
	4 weeks


16.2 In addition to the notice above, an employee over 45 years of age at the time of the employer giving notice, with at least two years continuous service, will be entitled to an additional week's notice.

16.3 In lieu of notice, the employer may make a payment to the employee or the employer may give part of the applicable notice and part payment in lieu thereof.

16.4 A casual employee can be dismissed without notice.

16.5 The employee will give the same notice of termination as the employer.

16.6 The employer may withhold moneys due to the employee who fails to give notice, up to the maximum amount the employee would have been entitled to if the employee were paid at the ordinary rate for the period of notice not given.

16.7 The employer reserves its rights to summarily dismiss the employee for misconduct.

17 CONFIDENTIALTY AND COMPETITION

17.1 During the period of employment or at any time thereafter, confidential employer information shall not be disclosed to any unauthorized person. Further, any information, process, papers or documents to which access has been gained during the period of employment shall not be used at any time except on behalf of the employer.

17.2 The employee covenants and agrees that he/she will at all times during the period of the engagement and for a period of two (2) years from the date of termination observe strict secrecy in relation to:

(a) Information received from the employer or obtained or acquired in the course of the engagement hereunder which is of a confidential or proprietary nature;

(b) Information provided by the employer as to its business methods, mode of operation and advertising, profits, financial position and performance, development plans; and like information provided to the employee whether original documents or copies (hereinafter referred to as ‘the confidential information’);

(c) Confidential information disclosed to the employer or employee by any potential client, supplier, other employee, agent, licensor or licensee of the employer;

17.3 Not at any time during the period of the engagement and for a period of two (2) years from the date of termination disclose the confidential information to any other person without the prior consent of the employer.

17.4 The employee acknowledges that:

(a) A breach of this contract may be harmful to the employer; 

(b) Monetary damages alone may not be a sufficient remedy for the breach; and

(c) In addition to any other remedy, which may be available in law or in equity, the employer is entitled to interim interlocutory and permanent injunctions or any of them to prevent the breach.

17.5 Nothing in this contract should be read as prohibiting or restricting the disclosure of the details of this contract by either party to any other person.

18 POLICIES AND PROCEDURES

18.1 Employment policies will apply from time to time for the effective and safe conduct of the employer’s operations and the welfare and interests of those who work for the employer.  You are expected to comply with these policies.  

18.2 Information about particular policies will normally be provided in circulars, on notice boards or otherwise brought to the attention of the employee.  Examples of such policies include 

i. no smoking policies, 

ii. safety procedures, 

iii. uniform and dress code, 

iv. behavioural standards, 

v. sexual harassment, 

vi. discrimination

vii. bullying and violence in the workplace, 

viii. acceptable use of internet, 

ix. privacy and client confidentiality

18.3 The employer reserves the right to change existing policies, or introduce new ones, which you as an employee are required to observe.  

18.4 Note the obligation imposed on employees to comply with employment policies and procedures is not intended to impose contractual obligations on either the employer or employee.

19 PERFORMANCE MANAGEMENT AND APPRAISAL

It is a requirement of your employment that you participate in performance management including appraisal of performance.

20 DISPUTE RESOLUTION PROCEDURE

In relation to any matter that may be in dispute between you and the employer will comply with the dispute resolution procedure set out in Schedule B.

21 USE AND RETURN OF PROPERTY 

21.1 The employer may supply you with particular items of clothing or particular things to assist you with your job.  At all times those items remain the properties of the employer.  You must take reasonable care of such items and return them in good condition, fair wear and tear excepted, on the termination of your employment.

21.2 Immediately on termination of your employment, you must return all of the employer’s property which is in your possession or control.

21.3 All records relating to the operation of the employer and client/patient records are the employer’s property including all clients/patients to whom you provide professional services during the period of your employment.

22 SIGNATORIES

EMPLOYEE SIGNATURE
____________________________________________________

NAME IN FULL (PRINT)











ADDRESS












DATE













EMPLOYER SIGNATURE
____________________________________________________

NAME IN FULL

NAME OF DIRECTOR OR MANAGER
ADDRESS



DATE













SCHEDULE A - REMUNERATION

Employment details, remuneration and other benefits

SCHEDULE B – DISPUTE RESOLUTION PROCEDURE

(2). If a dispute relates to: 

(a). a matter arising under the agreement; or 

(b). the National Employment Standards; 

This clause sets out procedures to settle the dispute. 

(3). An employee who is a party to the dispute may appoint a representative for the purposes of the procedures in this term. 

(4). In the first instance, the parties to the dispute must try to resolve the dispute at the workplace level, by discussions between the employee or employees and relevant supervisors and/or management. 

(5). If discussions at the workplace level do not resolve the dispute, a party to the dispute may refer the matter to Fair Work Australia. 

(6). Fair Work Australia may deal with the dispute in 2 stages: 

(a). Fair Work Australia will first attempt to resolve the dispute as it considers appropriate, including by mediation, conciliation, expressing an opinion or making a recommendation; and 

(b). if Fair Work Australia is unable to resolve the dispute at the first stage, Fair Work Australia may then: 

(i). arbitrate the dispute; and 

(ii). make a determination that is binding on the parties. 

Note    If Fair Work Australia arbitrates the dispute, it may also use the powers that are available to it under the Act. A decision that Fair Work Australia makes when arbitrating a dispute is a decision for the purpose of Div 3 of Part 5.1 of the Act. Therefore, an appeal may be made against the decision. 

(7). While the parties are trying to resolve the dispute using the procedures in this term: 

(a). an employee must continue to perform his or her work as he or she would normally unless he or she has a reasonable concern about an imminent risk to his or her health or safety; and 

(b). an employee must comply with a direction given by the employer to perform other available work at the same workplace, or at another workplace, unless: 

(i). the work is not safe; or 

(ii). applicable occupational health and safety legislation would not permit the work to be performed; or 

(iii). the work is not appropriate for the employee to perform; or 

(iv). there are other reasonable grounds for the employee to refuse to comply with the direction. 

(8). The parties to the dispute agree to be bound by a decision made by Fair Work Australia in accordance with this term. 

� Do not include if the employer is a small business employer. The Fair Work Act 2009 defines a small business employer as an employer that employs less than 15 employees.


� Please note that this procedure allows Fair Work Australia to arbitrate a dispute in relation to the application of the National Employment Standards and other terms of employment provided in the contract. Employers and employees that do not agree for Fair Work Australia to arbitrate such disputes, or wish to reserve the right to agree in any particular dispute or wish to substitute another body or person to arbitrate a dispute should not use this clause and seek advice on an appropriate clause to replace this version.







